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Heads  ot  Departments  and  Independent  Establishments: 


1.  OPM  is  issuing  this  FPM  letter  to  answer  frequently  asked  questions  concerning 
performance-based  actions.  These  questions  and  answers  incorporate  material  on: 
the  coverage  of  Part  432;  the  applicability  of  Part  432  or  Part  752  when  perform- 
ance may  be  affected  under  varying  circumstances;  special  Part  432  time  require- 
ments; Part  432  procedures;  handicapping  conditions  anH  their  effect  on  agency 
performance  actions;  appeal  rights;  and  the  content  of  agency  records  on  perform- 
ance cases. 

2.  OPM  intends  to  issue  a  new  Chapter  432  as  soon  as  possible.  Meanwhile,  we  are 
sending  this  letter  to  provide  OPM's  guidance  and  current  thinking  on  areas  which 
have  proved  troublesome  to  agencies. 


<~N. 


Donald   J.   Devine 
Director 
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Ouestions   and    Answers   on   Part   432 


I.      Coverage 

1.  0.  Which  agencies  and  employees  are  covered  by  Subchapter  I  of  Chapter  43? 

Which  are  excluded? 

A.  Generally,  Executive  agencies  and  all  employees  are  covered,  along  with 
the  Administrative  Office  of  the  United  States  Courts  and  the  Government 
Printing  Office.  See  5  U.S.C.  54301(1)  and  (2),  and  5  CFR  5430.201(b) 
and  (c)  for  statutory  and  regulatory  exclusions  of  agencies  and  employees 
from  the  performance  appraisal  system  requirements  established  by  law. 

2.  0.   Which  actions  are  included  under  5  U.S.C.  4303?   Which  are  excluded? 

A.  The  statute  covers  reductions  in  grade  or  removals  for  unacceptable  per- 
formance. See  5  U.S.C.  54303(f)  and  5  CFR  5432.201(c)  for  statutory  and 
regulatory  exclusions  of  actions  from  coverage  under  5  U.S.C.  54303. 

II.   432  v.  752 

3.  0.  Under  which  regulatory  procedure  would  an  agency  take  an  action  for  rea- 

sons which  include  both  performance-  and  conduct-related  factors? 

A.  5  CFR  5752.401(a)(2)  specifically  covers  these  actions  when  an  agency  is 
relying  on  both  performance  and  conduct  reasons.  Furthermore,  Part  432 
covers  only  actions  for  unacceptable  performance. 

4.  0.   If  an  agency  takes  a  Part  752  action  based  on  both  unsatisfactory  perform- 

ance and  misconduct,  must  it  tie  each  instance  of  misconduct  to  a  speci- 
fic instance  of  unsatisfactory  performance? 

A.  0PM  believes  that  one  need  not  be  tied  to  the  other.  However,  a  miscon- 
duct or  leave  instance  may  adversely  affect  the  employee's  performance. 

5.  0.  The  employee  may  be  chronically  tardy  and  performing  unacceptably  in  a 

critical  element  (at  his  current  grade  level)  as  well.  The  penalty  for 
tardiness  in  the  agency's  table  of  penalties  might  be  a  14-day  suspen- 
sion, while  the  appropriate  corrective  action  for  the  unacceptable  per- 
formance might  be  a  reduction  in  grade.  May  the  agency  take  only  one  of 
the  actions  deemed  appropriate  or  can  it  impose  both? 

A.  0PM  sees  nothing  to  prohibit  an  agency  from  carrying  out  both  actions  si- 
multaneously, since  each  deals  with  a  separate  aspect  of  the  employee's 
deficiencies.  0PM  points  out,  however,  that  agencies  must  exercise  care 
not  to  penalize  the  employee  twice  for  the  same  behavior.  To  this  end, 
agencies  should  document  the  tardiness  which  is  recognizable  misconduct 
separately  and  deal  with  it  under  agency  disciplinary  procedures  or  Part 
752.  The  performance-based  action  under  Part  432  can  focus  only  on  per- 
formance inadequacies  which  cause  a  separate  problem,  best  documented  and 
handled  under  the  nondisciplinary  procedures  for  dealing  with  unaccepta- 
able  performance. 

6.  0.  Which  is  applicable  —  Part  432  or  Part  752  —  when  the  agency  believes 

that  the  employee  is  masking  unwillingness  or  refusal  to  perform  by  alleg- 
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ing  an  inability  to  perforn?   What  if  the  employee  savs  outright  that  he 
will  not  do  the  work? 

A.  The  agency  in  the  first  instance  can  offer  the  employee  the  opportunity  to 
demonstrate  acceptable  performance  and  then  take  anv  necessarv  action  un- 
der Part  432,  or,  if  it  can  prove  the  intent  not  to  perform,  take  action 
under  Part  752  if  it  wishes.  If  the  agency  has  evidence  that  the  employ- 
ee is  being  insubordinate,  it  may  wish  to  take  disciplinary  action  for  re- 
fusal to  carry  out  an  order  under  Part  7  52  or  appropriate  agency  discipli- 
nary procedures.  It  may  rely  on  Part  432  if  its  reasons  for  action  in- 
clude only  unacceptable  performance.  An  agency  faced  with  a  situation 
where  performance  deficiencies  may  be  intentional  must  be  aware  that  this 
is  a  complex  question,  depending  on  specific  facts,  which  may  involve  oit- 
falls  on  review.  In  this  regard,  see  esoecially  the  discussion  of  disci- 
plinary action  in  connection  with  performance  problems  in  question  7. 

7.  0.   Are  suspensions,  reprimands,  or  other  disciplinary  actions  ever  appropri- 

ate to  handle  unsatisfactory  performance? 

A.  If  unsatisfactory  performance  is  purely  the  result  of  the  employee's  in- 
ability to  perform,  disciplinary  actions  are  never  the  appropriate  tools 
to  attempt  to  improve  it  because  an  employee  ought  not  to  be  disciplined 
for  something  he  or  she  is  unable  to  do.  Assuming  that  the  employee  is 
aware  of  what  is  exoected,  the  appropriate  actions  would  be  counseling, 
training,  closer  supervision,  etc.  ,  to  help  him  or  her  achieve  acceptable 
performance.  Agencies  should  be  aware  that  the  Door  performance  may  be 
attributable  to  an  alcohol  or  drug  abuse  problem,  even  if  the  employee 
does  not  raise  the  issue.  Therefore  an  offer  of  rehabilitative  assistance 
should  be  made  and  the  employee  referred  to  the  agency's  counseling  pro- 
gram. Then,  if  performance  continues  to  be  unacceptable,  the  choice  of 
actions  would  be  reassignment,  reduction  in  grade  or  removal.  If,  on  the 
other  hand,  the  unsatisfactory  performance  is  the  result  of  refusal  to 
carry  out  instructions  and  the  agency  chooses  to  base  its  action  on  this 
behavior,  disciplinary  action  would  be  appropriate. 

8.  0.  Would  0PM  recommend  that  an  agency  establish  specific  remedies  for  poor 

performers  under  its  table  of  penalties  for  disciplinary  actions? 

A.  0PM  strongly  recommends  against  this  practice.  As  we  said  in  Ouestion  7, 
inability  to  perform  is  never  cause  for  disciplinary  action.  Furthermore, 
if  the  agency  mixes  performance  and  discipline  in  its  table  of  penalties, 
MSPB  may  be  led  to  substitute  a  possibly  inappropriate  penalty. 

III.  Timing  of  actions 

9.  0.  Must  the  agency  wait  until  the  emnloyee's  performance  has  been  rated  unac- 

ceptable before  it  takes  action  under  Part  432  orocedures? 

A.  No.  The  agency  may  take  an  action  under  5432.204  procedures  at  any  time 
that  performance  in  one  or  more  critical  elements  of  the  position  becomes 
unacceptable,  after  it  has  given  the  employee  the  ooportunity  to  demon- 
strate acceptable  performance  under  5432.203(b).  It  is  not  necessarv  to 
wait  until  the  end  of  an  appraisal  cycle,  unless  agency  procedures  or  the 
provisions  of  a  negotiated  agreement  provide  otherwise. 

10.  0.   What  is  a  reasonable  time  to  demonstrate  acceptable  performance? 


> 
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A.  OPM  has  not  established  a  minimum  reasonable  time  period  and  believes  it 
would  be  counterproductive  and  too  restrictive  to  do  so.  Agencies  are  in 
the  best  position  to  determine  the  reasonable  time  for  anv  given  situa- 
tion. What  constitutes  a  reasonable  time  will  depend  on  the  nature  of  the 
employee's  position  and  the  performance  deficiency  involved,  and  how  long 
it  would  take  to  demonstrate  acceptable  performance,  as  well  as  other  spe- 
cial circumstances,  e.g.  a  seasonal  work  schedule,  extended  leave,  an  al- 
coholism or  drug  problem,  any  of  which  may  call  for  a  more  extended  peri- 
od. Of  course,  if  an  agency  has  bound  itself  by  its  own  regulations  or  by 
a  negotiated  agreement  to  a  minimum  or  maximum  period,  it  must  follow 
those  requirements. 

11.  0.  Must  the  agency  wait  until  the  notice  period  has  expired  to  make  its  deci- 

sion? 

A.  Yes,  as  the  law  is  written,  it  must.  For  example,  the  agency  may  make 
its  decision  the  thirty-first  day  if  the  notice  period  is  30  days,  or  if 
the  notice  period  has  been  extended  to  60  days,  on  the  sixty-first  day. 

IV.   Procedures 

12.  O.   Must  the  employee  be  informed  of  the  opportunity  period  in  writing? 

A.  The  law  and  regulations  are  silent  on  this.  While  it  is  not  require^,  OPM 
strongly  recommends  that  agencies  do  so,  or  document  carefully  for  the  re- 
cord what  took  place  and  on  what  date,  in  order  to  maintain  a  complete 
agency  record.  While  OPM  does  not  wish  to  overemphasize  paperwork,  a  suc- 
cessful defense  on  appeal  often  rests  on  the  existence  of  a  complete  agen- 
cy record.   Also,  a  negotiated  agreement  may  require  written  notification. 

13.  0.   Does  the  agency  have  to  consider  the  employee's  claim  of  improved  perform- 

ance during  the  Part  432  notice  period  since  the  employee  has  already  been 
given  the  opportunity  to  demonstrate  acceptable  performance  before  the  ac- 
tion was  proposed?   If  so,  is  it  the  controlling  factor? 

A.  When  the  employee  has  had  the  opportunity  to  demonstrate  acceptable  per- 
formance and  has  failed  to  do  so,  OPM  believes  that  the  burden  rests  on 
the  employee  to  show  that  the  improvement  in  performance  during  the  notice 
period  (I)  raised  his  or  her  performance  to  an  acceptable  level,  and  (2) 
outweighed  the  continued  unacceptable  performance  preceding  and  during  the 
formal  opDortunity  period.  The  agency's  obligation  under  the  law  is  to 
give  the  employee  the  opportunity  to  demonstrate  acceptable  performance 
before  taking  a  Part  432  action,  an  obligation  which  the  agency  must  meet 
before  issuing  a  notice  of  a  proposed  performance-based  action.  However, 
see  Section  V,  which  follows,  on  issues  of  handicap,  including  alcoholism 
and  drug  problems. 

14.  0.  Can  the  opportunity  period  be  combined  with  the  notice  period  of  a  re- 

duction in  grade  or  removal  under  Part  432? 

A.  No.  The  law  says  that  the  agency  may  reduce  in  grade  or  remove  an  employ- 
ee for  unacceptable  performance,  but  only  after  an  opportunity  to  demon- 
strate acceptable  performance.  OPM's  regulation  (5432.20  3(b))  requires 
that  the  opportunity  period  precede  any  notice  of  proposed  action. 

15.  0.   In  a  Part  432  action,  will  there  be  a  conflict  when  the  proposing  offi- 

cial who  must  evaluate  the  employee  during  the  notice  period  of  the  ac- 
tion is  also  the  immediate  supervisor? 
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A.  OPM  believes  that  there  would  not.  Under  Part  432,  the  immediate  supervi- 
sor's decision  to  take  action  would  have  to  be  concurred  in  bv  an  offi- 
cial at  a  higher  level.  It  is  good  practice  to  have  as  concurring  offi- 
cial an  individual  who  has  not  previously  been  involved  in  determining 
the  employee's  performance  rating. 

16.  Q.   In  what  instances  is  an  extension  appropriate  of  the  notice  period  beyond 

the  60-day  period  (i.e.,  the  two  30-day  periods,  one  by  law  and  any 
additional  days  by  agency  regulation)? 

A.  In  most  cases  there  is  no  reason  that  an  agency  needs  more  time  than 
this,  particularly  since  the  agency  has  30  days  in  which  to  make  its  de- 
cision beyond  the  expiration  of  the  notice  period.  Furthermore,  a  deci- 
sion can  be  made  within  the  required  time  limit,  but  not  implemented  until 
later,  if  necessary. 

V.   Issues  of  handicap,  including  alcohol  and  drug  problems 

17.  0.  What  are  an  agency's  responsibilities  if  an  employee  raises  his  or  her 

handicapping  condition  as  a  cause  of  unacceptable  performance? 

A.  If  the  employee  raises  a  handicapping  condition  at  the  time  the  agency 
gives  him  or  her  a  reasonable  time  to  demonstrate  acceptable  performance, 
the  agency  should  obtain  from  the  employee,  if  possible,  sufficient  medi- 
cal documentation  to  enable  it  to  determine  whether  there  is  a  medical 
condition  which  might  be  affecting  the  employee's  performance.  If  possi- 
ble, the  prognosis  for  recovery,  and  suggestions  for  reasonable  accommoda- 
tion (see  29  CFR  §1613.704)  to  the  employee's  handicap  should  be  ob- 
tained. If  the  employee  raises  the  issue  of  handicapping  condition  after 
notice  of  proposed  reduction  in  grade  or  removal,  the  agency  should  re- 
quest the  employee  to  supply  sufficient  medical  documentation,  where  pos- 
sible, as  part  of  any  reply  so  that  it  can  make  an  informed  decision.  If 
the  employee  has  more  than  five  years  of  service  and  the  agency  concludes 
that  a  medical  condition  may  have  caused  the  unacceptable  performance,  the 
agency  is  currently  obligated,  under  Section  S10-5  of  FPM  Supplement 
831-1,  to  counsel  the  employee  regarding  the  advisability  of  applying  for 
disability  retirement  before  taking  any  action. 

18.  0.   What  if  the  agency  has  reason  to  believe  that  an  employee's  mental  condi- 

tion may  be  affecting  his  or  her  performance? 

A.  If  the  agency  has  reason  to  believe  that  an  employee's  mental  condition 
mav  be  contributing  to  unacceptable  performance,  the  agency  should  try  to 
obtain  medical  evidence  about  his  or  her  condition  from  the  employee.  If 
this  is  not  possible,  the  agency  may  offer  the  employee  a  medical  examina- 
tion to  determine  the  nature  of  the  problem  and  the  possibilitv  of  recov- 
ery or  of  reasonable  accommodation  to  the  existing  handicap  if  complete 
recovery  is  not  possible.  If  the  employee  has  more  than  five  years  of 
service  and  appears  to  meet  the  requirements  for  disability  retirement, 
the  agency  must,  according  to  FPM  Supplement  831-1,  counsel  the  employee 
concerning  application  for  disability  retirement.  Under  present  policy, 
expressed  in  Section  SI  0-5  of  FPM  Supplement  831-1,  if  the  employee  cannot 
or  will  not  file  an  application  because  of  mental  incapacitv,  the  agency 
is  obligated  to  apply  on  his  or  her  behalf  before  taking  an  action  under 
Part  432. 

19.  O.   What  if  the  employee  raises  the  issues  of  alcoholism  or  drug  use  in  con- 

nection with  unacceptable  performance?   What  if  the  agency  suspects  one 
of  these? 


> 
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A.  Usually,  but  not  always,  the  agency  will  suspect  the  employee's  problem 
well  before  the  employee's  performance  has  reached  the  unacceptable  lev- 
el. OPM  recommends  (as  expressed  in  Section  S2-2  of  FPM  Supplement  792-2) 
that  the  supervisor  or  other  appropriate  individual  discuss  the  problem 
with  the  employee,  point  out  that  formal  action  may  become  necessary  later 
if  performance  does  not  improve,  and  recommend  counseling  to  determine  the 
best  course  of  treatment.  The  agency  should  offer  short-term,  in-house 
counseling,  with  assurances  of  confidentiality  to  the  employee,  and  should 
make  clear  to  the  employee  that  it  will  cooperate  in  every  wav ,  including 
liberal  sick-leave  policies  and  reasonable  accommodation  to  responsibili- 
ties and  hours,  if  the  employee  elects  to  undergo  treatment  for  his  prob- 
lem. If  the  agencv  does  not  suspect  a  problem  with  alcobol  or  drug  use 
and  the  employee  raises  alcohol  or  drug  use  as  a  handicapping  condition 
which  caused  unacceptable  performance  either  when  the  formal  opportunity 
period  is  offered  or  later  after  a  removal  or  reduction  in  grade  action  is 
underway,  the  agency  must  accept  the  employee's  claim  as  true  until  proved 
otherwise,  and  must  refer  the  employee  for  counseling.  In  most  cases,  im- 
plementation of  the  agency  action  will  have  to  be  delayed  to  give  the  em- 
ployee an  opportunity  for  rehabilitation.  Whether  or  not  the  employee  ac- 
cepts the  offer  of  rehabilitative  assistance,  if  poor  performance  contin- 
ues, the  agency  should  proceed  with  the  formal  action. 

VI.  Appeal  rights 

20.  0.  What  appeal  and /or  grievance  rights  does  an  employee  have  concerning  a  re- 

duction in  grade  or  removal  based  on  unacceptable  performance? 

A.  5  U.S.C.  §4303(e)  gives  employees  who  are  in  the  competitive  service  or 
who  are  preference  eligibles  in  the  excepted  service  the  right  to  appeal 
to  the  Merit  Systems  Protection  Board.  Such  employees  may,  where  applica- 
ble, elect  to  file  a  grievance  under  a  negotiated  grievance  procedure, 
but  may  not  challenge  the  action  in  both  forums.  Nonpreference  eligible 
employees  in  the  excepted  service  may  not  appeal  to  MSPB  but  may  grieve 
under  negotiated  grievance  procedures  or  the  agency's  administrative 
grievance  procedures,  whichever  are  applicable,  but  not  both.  (Current 
policy,  set  forth  in  Part  771  of  OPM's  regulation  concerning  administra- 
tive grievance  procedures  ,  provides  that  separations  are  not  grievable  un- 
less the  agency  includes  them  under  its  own  regulations.  However,  reduc- 
tions in  grade  are  grievable  under  Part  771.) 

VII.  Agency  records 

21.  0.  What  should  an  agency  keep  in  the  way  of  agency  records  for  an  action  pro- 

posed for  unacceptable  performance? 

A.  Part  432  requires  an  agency  to  maintain  records  including  copies  of  the 
following  documents: 

—  the  notice  of  proposed  action, 

—  the  answer  of  the  employee  when  written, 

—  a  summary  of  any  oral  answer, 

—  the  notice  of  decision  and  the  reasons  for  it,  and 

—  any  supporting  material.   While  there  is  no  requirement  for  specific 
items  in  the  supporting  material,  OPM  suggests  (depending  on  the  par- 
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ticular  case  and  the  requirements  of  the  agency  Derforraance  system) 
that  such  material  might  include  an  UD-to-date  position  description, 
written  performance  standards,  copies  of  the  employee's  written  work, 
written  statements  or  affidavits  by  others,  a  written  performance  ap- 
praisal, memoranda  of  its  efforts  to  help  the  employee  to  achieve  ac- 
ceptable performance,  and  the  like. 

If  the  action  is  not  effected  because  of  the  employee's  improved  perform- 
ance, and  the  acceptable  performance  is  maintained  for  one  year  from  the 
date  of  the  proposal  for  action,  all  records  of  unacceptable  performance, 
including  an  unacceptable  performance  record,  must  be  removed  from  the  em- 
ployee's official  records.  This  will  give  the  employee  a  clean  slate  and 
not  adversely  affect  his  or  her  future. 


